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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
, ' AUSTIN

GEIALD C. MANN
AYTORREY GENERAL

Honorable ¢. P. Lockhart
Board of Insuranoe Commissioners
Austin, Texes.

Dear 8ir:

Opiniﬂn Ho. 0 -l
Re: Beotion X7 xte Ri)ll 138,

This department has
opinion. The gquestion preaen

*The. bencticiary of \the prvseeds of a pol-
1oy of insursncp oPiginally issyued Dy the Texas
Benevolent Ass

zent company relrxfured by the Indepoendencs
Life Insure pEpEx spother ftatewide nntual
assessment \11ire yompany operating b

B QX 1ir1ca on\under and in ¢ 1~
. er House 8111} sos. aots

xas Indepsndence Life Insurance

' the passage of Senate Bill 138
jJdrep all mutual insurance oompanies teo
ims in full, toek advantage of the
provia ns 0f Section 17 of said Benate Bill 138
and mede such adjustments as were dcemed neces~
sayy in the reletion of premiumes to henefits, end
has paid oleims arising on policies in forae prior
to the enactment of said Senste Bill 155 under its
provisions,

*You are therefore requested tc advise the
Board of Insurance Commissioners if, in your opin-
ion, companies such as the Texas Independence .
Life Insursnos Oompany legally may inorease rates
or reduge benefits in accordance with the provi-

NO COMMWNICATION I8 TO BE CONSTRUED AR A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ABSIETANT



Honorabls 0. F. Lookhart, Page £

slons of Section 17 of Senaste B5ill 135, Acts
of the 46th Legislature. . . .™

Section 17, Senate Billl 135, icts Forty-sixth
Legislature, p., 409, provides:

"Paymants on Certifioates Already in Foroce,
If the payments of the members of any assooia-
tion coming within the soope of this Ast, on
certifioetes issued and in force when this Ast
takes effect, or the reinsurance or renewals of
such certifioates, shell prove insufficient to
pay matured death and disability claims in the
maximum amount stated in suechiplicies or cer-
tiflcates, and te provide for the creation and
mgintenante of the funds required by its laws,
such associastion may with the approval of the
Board of Insurance Copmissionrers andi after prop-
er hearing before sald Board provide for msetins
such deficienocy by additional, inoreased
extra rates of payment, or by reduction in tho
maximun benefits stated in such pdlicies or oer-
tificates then in foree, or by bvoth such inoreased
payments and reduced maximum bens fits, or the
menbers may be given the option of egreeing to
reduced maximum benefite, or of making increased
payments,. "

Seotion 2 of said enactment gives the following
definitions of certain terms used therein:

" Yember' ahall inolude policyholders or
any persons insured by an association, by what-
soever means the insurance may bs effective.

"1certiricate? shall include any insurance
policy or contract of insurance, certificate of
membership or other dcocument through which in-
surance 15 effected or evidenoed,

mtissociation' shall refer to and include
all types of organizationa, corporaitions, firms,
assoclations, or groups subjeet to the provisions
of this sect,”

It 16 observed that Section 17 i{s captioned "Pay~
ment on Certiriestes Already in Force.” The section then




713

Honorable O, P. Lockhart, Page 3

stipuletes how an assocletion msy asct to meet certain con-
tingencles arising from its operations. Thusly: "“If the
payments of the members . . . prove insufficient tc pay
matured death and dilsabllity clsims in the meximum amount
steted in such policlies or certificates" then the assocla-~
tion, with the approval of the Insurance Board, may "provide
for meeting such deficienoy by edditional, incrcased, or
extra rates o remium) payment, or by reductlon in the
maximum Denelit® stolLed 1n BUCh POLICLeS O GertilTicates
then In Torne, Or by DOLE such lncreased paymente and re-
duced maximum bensflts, or the members may be glven ihe
option of agreelng 1o reduced maximum benefits, or of mak-
ing increased paymente,"{Undersoorins ours)

Seotion 13 6f the same Aot provides:

Tt i3 the pr ry purpoge of thisg ast to
secure 1o the members of the associations and.
thelr beneflialaries the full and prompt payment
of all claims acoory to Le maximum Eenegii
provided in thelr cert cates. . . o0 (Under-
scorin; ours)

The provisions of Sections 13 end 17 of the Aet
seem to constitute an anomaly., The language of each sesotion
seems in direot variance with that of the other, This, how-
ever, ¢an be explalined.

Section 3€ of the Act, the emergenoy clause, states
that the"present laws governing life, health and accident
assessment insurance, . . . 40 not adegquately protect the
merbers from loss through unwholesome, unsound or fraudulent
practices™ therefore, an emergency and an imperative public
necesgity was deoclared to exist.

The Legislature apparently realized that not all
insurance companies were financielly able to give "full and
prompt payment of el)l claims according to the maximum bene-
£it provided in their ecertifiocates.”

The Leglslature, therefore, reasoned that there
must be some provision incorporated in the Act wheredy those
certain financially unsound assoolations or companies could
go back into the past and mske any necessary changes with
regard to its o0ld menbers and certifisate holders. They must
be allowed to put their houses in order.
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Consequently Seotion 17 was placed in Senate
Bill 135 so that the o0ld members of any asscciation within
the soope of the Aot could be protected also from "loas
through unwholesome, unsound or fraudulent practices” by
havinz new, "additional, increased, or sxtra rates of pay-
ment, or by reduction in the maximum benefits., . . or by
both . . ." levied against them 8o as t0 meet any "defi-
clency”™ which might prevent their aspoclation from attain-
ing the ultimate aim of being financially able to meet
ite valid obligations in the future by giving "full and
prompt payment of all olaims."™

We rind no anomaly between the respective pro-
visions of the two sections. The Legislature desired and
intended that all members of an association, both as to
the past as well as the future, should benefit by the pro-
vieions of Senate Bill 138,

Besoction 16, Artiele I, (Bill of Rights) of the
Texas Constitutlion, provides that:

"No blll of attainder, ex post facto law,

retrometive law, or any law impairing the od-
ligation of ocontracts, shall be made."

A retrosctive or :retrospeative statute is cne
which reaches baok to impose or attach new rights, new duties,
new obligations, and new liabilities on past treansections or
considerations. 8 R, C. L.; v. 340, Cooley's Usnstitutional
Limitations, p. 77i. | . ' '

The court in Turbeville v, lowdy, (C.C.A.) 272
8. %. 559. stated:

A retroactive law, in the sense of the Con-
stitution . . . which prohibits such aots, is
one made that affects acts or rights scaruing
before it came into force. 4 statute 1s retro-
sctive which takes away or impairs vested rights
aoquired under existing law, or oreates a new
obligation, impoeen a new duty, or edopie a new
disability in respect to transactions or oonsid-
erations alregdy passed.”

It is a well~gsttled rule of statutory construc-
tion that statutes are to be treated as operating prospeo-
tively unless the contrary is apparsnt from the language of
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the statute. Life Ins, Co, v, Rey, 50 Tex. 8511, at p. 519}
1 Couch on Insurance, p. 308, Cooley's CQnstitutional Limi~
tations, p. 772.

The language of Seotion 17, Senate Bill 135, plain-
ly reveslz the leglslative intent that the provisions of said
seotion should operate retrospectively. As: "certificates issued
and in force when this Aet tekes effect™ shall be subjest to

“Increased, or extra rates of payment, or by reduction in the
meximum benefits atated in such policies or certificates then
in forge." (Underscoring ours)

Mr Justice Phillips in the case of Cox v. Robiaon,
105 Tex. 4£6, at page 437, said: _

"Had the suthors of this provision (of the Texas
Constitution) intended it to have a prospeoctive
operation and effeot they oould, and it is fair
to assume that they would, have used terms whose
undoubted common use and.menning would have made
that intention plain, instead of a term whose usual
significange is not prospective, and to which we
must attach a use it does not cordinarily have and
impart a meaning it does not commonly bear, in order
to give the provision a prospeative 1nterprotation.
{Parenthetical insertien ours)

The statement by Mr. Justice Phillips is appliocable
to our situstion. There appears a clear legislative inteation
that the provisions of Seotion 17 should operate retrospectively.

In the caee of Gastring v. Sovereign Camp, W.0.W.,
278 5. W. 310, Chief Justice Fly of the Court of Civil Appeals,
states that:

", . + all laws retroactive in thelr na-
ture 4o not come under the «constitutional con=-
demnation,”

The: Chief Justice then proceeded to quote with
apparent approval the following extract from Cooley's Constie
tutional Limitetione:

*tyhere a statute is expressly retroactive,
and the object and effeot of it 1= to correst an
innooent mistake, remedy a mischief, execute the
intention of the parties, and premo%e Justioe,
then, both as & matter of ﬂ 2ht &nd of publie
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poliocy affeoting the peace and welfare of the
community, the law should be susteined.'"”

We shall aleo quote from Cooley's Treatise on
Constitutional Limitations, pp. 778-774:

*. + « There is no doudt of the right of
the legislature to pass statutes whish reach
back to and chaunge or modify the effect of prior
transactions, provided rotroagcgtivo laws are
not forbidden, ¢o nomine ¢ State Uonstitu-~

tion, and provided further that no OtABr objes-

tion exists to them than thelr retrospsotive
Oharaoter., NeVertheless, Loglblation of LA

charaoter is #x000 adle to adbuse} . .
some © _dtates ha' ; )

wise to Torbld such laws alto r DY 1y

gonstitutions. ndersooring ours)

Mr. Cooley then proceeds to enumerste certain ex-
ceptional situations where retrospsotive atatutes have been
held valid. They follow:

*A retrospective atatute ouring defeots
in legal proceedings where they are in their
nature irregularities only, snd do nrot extend
to matters of Jjurisdiction, ia not void an eon-
stitutional grounds, unless expressly forbidden,
Of this clase are the statutes to cure irregu-
larities in the assessment of property for taxa-~
tion and the levy of taxes thereon; irregular-
ities in the organization or eleotions of cor-
porations; irregularities in the votes or other
action by munig¢ipael corporations, or the like,
where a statutory powsr has falled of due gand
regular execution through the carelessness of
officers, or other ceuses irregular proceed-
ings in ccurt, eto.

"The rule applicable to cases of thls de-
seription is substantially the following: If
the thing wanting or which failed to be dons,
and whioch constitutes the defeot in the prooeed-
ings, is something the necessity for which the
legislature might have dispensed with by prior
statute, then it ia not beyond the power of the

e
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legislature to dispense with 1t by subsequent
statute. ind if the irregularity oonsiste in
doing some act, or in the mode or manner of do-
ing some aot, which the leglislature might have
made immaterial by prior law, it is equally com-
petent to make the same immeteriel by a subse-
quent law."” (pp. 774-776)

The situaticn confronting us does not fall with-
in any of the named exceptions to the general rule. More~-
ovei, the Tbxaa Constitution forbids retroactive laws 8o
nomine.

Seoction 17, Senate Bill 135, by its express terms,
secka to direct a new obligation upon the old members of
defined insurance asscoiations., Upon them, it levies new
and unexpected liabilities; it imposes new duties, and at~
taches new disabilities; and all relative to past transac-
tions and consideraticmns. The provision 1s intended to af-
feot rights whioh acorued before it beoame operative,

The power which it seeks to bestow upon the
association is quite beyond the scope of legal legisla-
tion. The granted power in its provisions savors strong-
ly of the power tc create new sontracts between the associa-~
tion and its old members and that without the latter's
consent. The Legislature cannot give its sanotion to
acts which will impalr existing oontracts.

. The official files of thia department plainly
show the latent evil in the provisions of Seotion 17, Sen-
ate Bill 135, TUnoconscionable and unsorupulous operators
were quick to recognize and subsequently utilize its pos-
aibilities. People,who, because of their age, could be
classed a8 "bad risks" reocelved notices that heneeforth
their premium payments would be doubled, trebled, or better,
or that the benefits provided in their certificates or pol-
joles wire to be cut to a relatively nominal figure or both
inoreased premium payments and out benefits, Thus thease
"bad risks" were "frozen-off" the associations' membership
list., To those prople who could not meet the new, drastie,
and even prohibitive demands, and, as a consequence, lost
their insurenoe, the effect was catastrophic because they,
ag & whole, were of a class not readily insurahle. Sub~
stential esquities were adversely affected,
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Such practiceswre not of necoessity confined to
those people alone. Uthers felt the effects, ¥any found
that the 1insurance item in their budget wes no longer suf-
fioclent., Their calculationas made at the time they first
beoame members were upset. The practlioal result was wide
spread lapsing of insurance contraots.

This seotion of Senate Bill 135 cannot be deemed
to be in furtheranoce of equity and good morals or to pro-
mote justice, remedy a mischief, nor as one exeoutling the
intention of the parties.

The good motive of the Legislature in enaoting
this law is not to be Qquestioned. The honest aots of the
legitimate insurance cperators seeking to ablde the law is

sertainly not to be gquestioned.

Nevertheless, Section 17, Senate Bill 1355, ocomes
within the conastitutional condemnstion of Heotion 16,Article
I, of the Texas Bill of Righte, ag being & retrosotive law
and one impeiring the obligation of contraocts.

Section 29, Artiocle I, Texas Conatitution, (Bill
of Rights) providesz

*"Po gusrd sgainat treaasgreasions of the
high powers herein delesgated, we declare that
everything in this 'Bill o ﬁ 8 except-

'"QE out of the general Euwers or_gpternment and
11 laws

Torever remaln inviolate, and s
SOREFAT) thereto, or to the followlng provisions,

Accordingly you are advised that Seotion 17, of
Senate Bill 1356 of the Acts of tha Forty-sixth Legialaturo.
is vold &and of no force or effeot,

Youre very truly

PPROVED AUGY 4, 2941 ATI‘QRHEY GENERAL OF TEXAS
Y 2% ;;
ANT Wm. J. I‘an.ning OPINION

AmTu‘lDNEY Gmm Aa ai COMMITT“

- 1t£iéga¢
GWilIN Grundy ¥$lliams




